ATYET (3T ) FT FHIEE,

Office of the Commissioner (Appeal),

Ol’>§<|¢l \FHL,\LICI 3‘|HIQ’1 ST adlclY, SgHaldlq
Central GST, Appeal Commissionerate, Ahmedabad

ST YaH, ISR U1, SfETaTS! SHGIEIG 340034,
CGST Bhavan, Revenue Marg, Ambawadl, Ahmedabad 380015

ki 07926305065~ TABE07926305136

DIN: 20230864SW0000424074

D HIgel | : File No : GAPPL/COM/STP/'l501/2023-APPEAL/ Myes — 1

Ec) STfﬂ?rf MG H&T Order-In-Appeal Nos. AHM-EXCUS-002-APP-65/2023-24
fedie Date : 31-07-2023 SIRY &R+ &) ARG Date of Issue 07.08.2023

Iga (ardict) gRT UIRa
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising out of Order-in-Original No. GST-06/D-VI/O&A/226/Pushpam/AM/2021-22
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g SMiaiddl BT A Ug Yol Name & Address

1. Appellant

M/s. Pushpam Tradelink Pvt. Ltd.,

85, Aarohi Residency, Behind Bopal 444,
SP Ring Road, South Bopal,
Ahmedabad-380058

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VIl, Ahmedabad
North ,4" Floor Sahajanand Arcade, Memnagar, Ahmedabad - 380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

meﬁwmﬁ

Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods whefe theeﬁlos‘s c}gcu!’ in transit from a factory to a

warehouse or to another factory or from\ rie vféreﬁous?to another durmg the course of
processing of the goods in'a warehouse or ln@ev/ln a factory or in a warehouse.
*
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India. :

Al goob BT YA BT /T IRT & a1ex (urer @ Yem @) Frafa fear T e 8y

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

AT gop, BT SedTed Yo T QATAR Ul ~IRTeeor & ufe snder—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

(@)

TR SET Yob AR, 1944 BT URT 35— /36—% B 3fcTa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as mentioned in para-2(i) (a) above.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) uft 3@ oMy ¥ o T AR BT GENY AN § A ISP A NS B Y B BT YA
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In case of the order covers a number of order-in-Original, fee for each O.l.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. :
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ST T T 3w guRefy Fofow wRker & oy # A TRE @ T Ul W w650 U4
BT IR Yo fodHe o1 BN AR |

One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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AT Yo, D SWGT Yob Td WATGR e rayeRvl (Grifaf) Frw, 1082 4
e 21

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) < gom, dER Swed gob Ud Qarey adeli <rnierer (Ree), @ oufy diel @
qmel ¥ ®acd HT (Demand) TG €8 (Penalty) BT 10% T ST ®3A1 Aar § | BTaifes,

e U O 10 PRIS ¥AY T |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
5, noted that the pre-deposit is a mandatory condition for filing appeal before
V= 2\ CESTAT. (Section 35-C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
1= = 1 of the Finance Act, 1994)
7| Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
waﬁw%uﬁaﬁaﬁw%w&mwawmmmmﬁﬁmmww
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Pushpam Tradelink Pvt, Ltd., 85, Aarohi
Residency, Behind Bopal 444, SP Ring Road, South Bopal, Ahmedabad — 380058
(hereinafter referred to as “the appellant”) against Order-in-Original No. GST-06/D-
VI/O&A/226/Pushpam/AM/2021-22 dated 31.03.2022 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. AAGCP4197CSD001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the Financial Year 2014-15, it was noticed that there is
difference of value of service amounting to Rs. 6,01,775/- between the gross value of service
provided in the said data and the gross value of service shown in Service Tax return filed by
the appellant for the FY 2014-15. The appellant were called upon to submit clarification for
difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.11 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-
360/0&A/Pushpam/2020-21 dated 24.09.2020 demanding Service Tax amounting to Rs.
74,381/~ for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 of
the Finance Act, 1994, |

2.2 The Show 'Cause, Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 74,381/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further,
(1) Penalty of Rs. 74,381/- was ilﬁposed on the appellant under Section 78 of the Finance Act,
1994; and (ii) Penalty of Rs. 10,000/~ was also imposed on the appellant under Section 77 of
the Finance Act, 1994,

3. Being aggrieved with the 1mpugned 01de/1/p§§_gd by the adjudicating authority, the
appellant have preferred the present appeal, 1nteyahek ),th\ fol w1ng grounds:
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The appellant is engaged in providing IT related services and developing website and
mobile application and is registered with Service Tax Department holding Service Tax

Registration No. AAGCP4197CSD001.

The appellant have filed all ST-3 Returns up to June 2017 without any delay and have

never suppressed any material information during filing of such ST-3 returns.

The SCN has been issued merely based on the data from the Income Tax Department.
No further investigation has been done by the Service Tax department and no
opportunity has been provided to the appellant before issuance of the SCN. Thus, the

SCN was issued in violation of the principles of natural justice.

They have never received Personal Hearing letters as well as the SCN from the

department

The appellant submitted that in the instant case, the SCN has been issued on
24.09.2020 proposing to demand Service Tax for the FY 2014-15 invoking proviso to
Sec. 73(1) of the Finance Act, 1994. It is submitted that demand for said.period is time

barred. The impugned order only on this ground deserves to be set aside and quashed.

The Income shown in their ITR for F.Y. 2014-15 amount to Rs. 51,68,417/-. However,
they have actually paid tax on Rs. 56,78,026 (45,66,642/- + 11,11,384/-) which is
clearly evident from our ST-03 return for F.Y. 2014-15 amounting Rs. 45,66,642/- as
well as VAT Return for FY 2014-15 amounting Rs. 11,11,384/-, Hence from the
above facts mentioned it clear that they have paid all the due taxes. To substantiate

their aforesaid stand they have submitted following documents:

i.  Copy of ITR for the FY 2014-15

ii. Copy of Audited Balance Sheet and Profit and Loss Account for the FY 2014-
15

iii.  Copy of ST-3 Returns filed for the FY 2014-15
iv.  Copy of VAT return for the FY 2014-15.

The appellant submitted that since the demand of Service Tax itself is not payable,

interest under the provisions of Section 75 of the Act is not recoverable.

The appellant submitted that for imposi

G

evade payment of tax, or there should be%fl

\ &
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submitted that there is no suppression or concealment on behalf of them. they did not
commit any positive act for evading service tax. Therefore, penalty under Section 78

of the Act is not imposable.

4, Personal hearing in the case was held on 28.07.2023. Shri Nitesh Jain, Chartered
Accountant, appeared on behalf of the appellant for personal hearing and reiterated
submissions made in appeal memorandum. He submitted that the appellant provided services
related to software and also traded into hardware. The appellant also filed VAT returns. If the
sale value of the goods is excluded from taxable value taken by the adjudicating authority, the
remaining liability is already fully discharge. He also submitted that part of the demand for
the first half of FY 2014-15 is time barred beyond five years. Therefore, he requested to set

aside the impugned order and to allow the appeal.

5. [ have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2014-15.

6. It is observed that the main contention of the appellgnt are that (i) the Income shown
in their Audited Account and in the Income Tax Return for FY 2014-15 amount to Rs.
51,68,417/-, which include sale of goods and services both. They have already paid tax oﬁ Rs.
56,78,026, Service Tax on Rs. 45,66,642/- in the ST-3 Returns + and VAT on Rs. 11,11,384/-
being sale of goods, which is clearly evident from their ST-03 returns and VAT Return for FY
2014-15; and (ii) the demand for the first half of FY 2014-15 was issued after five years

period and time barred.

6.1 It is also observed that, the adjudicating authority has confirmed the demand of service

tax in the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2014~
15 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipts from Services” provided by ’the Income Tax
Department, no other cogent reason or justification is forthcoming from the SCN for raising
the demand against the appellant. It is also not specified as to under which category of service
~ the non-levy of service tax is alleged against the /agpe/@-n’@ely because the appellant had

fos thefba31s~ f01 arriving at the conclusion

reported receipts from services, the same canno(
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that the respondent was liable to pay service tax, which was not paid by them. In this regard; I
find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a

Judicious order after proper appreciation of facts and submission of the noticee.”

7.1  In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further
inquiry or investigation, the SCN has been issued only on the basis of details received from
the Income Tax department, without even specifying the category of service in respect of
which service tax is sought to be levied and collected. This, in my considered view, is not a
valid ground for raising of demand of service tax, specifically in the present case, when the

appellant already registered with the Service Tax department and filed their ST-3 Returns

timely.

8. I also find that the appellant have also contended that the demand is barred by
limitation. In this regard, I find that the due date for filing the ST-3 Returns for the period
April, 2014 to September, 2014 was 14" November, 2014 (as extended vide Order No.
02/2014-ST dated 24.10.2014) and the appellant filed the same on 20.10.2014. Therefore,
considering the date on which the said ST-3 Return was filed, I find that the dem.and for the
period April, 2014 to Septerriber, 2014 is time barred as the notice was issued on 24.09.2020,
beyond the prescribed period of limitation of five years. I, therefore, agree with the contention
of the appellant that, the demand is time barred in terms of the provisions of Section 73 of the
Finance Act, 1994, Therefofe the demand on this count is not sustainable for the period from
April, 2014 to September, 2014, as the same is barred by ?Latmn\n this regard, I also find

that the adjudicating authority has not taken into consis e‘l‘atlon":[ \sue of limitation and
confirmed the demand in toto. * i i \ \
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9. I find that total income of the appellant for the FY 2014-15 was Rs. 51,68,417/- as per
their Audited Accounts i.e. Profit & Loss Account and they have also shown the said income
in Income Tax Return. On verification the VAT return for the FY 2014-15, 1 find that the
appellant have paid VAT on sales of goods amounting to Rs. 11,11384/-, On verification of
ST-3 Returns filed by them for the FY 2014-15, I find that the appellant have paid Service
Tax on taxable amount of Rs. 45,66,642/- in the category of Information technology softwaré
services. Thus, I find that excluding the sales of goods which is not taxable in the service tax,
the appellant paid the applicable service tax and there is no short payment of service tax for

the FY 2014-15 on the part of the appellant.

10.  Considering the facts of the case as discussed herein above, I hold that the impugned
order passed by the adjudicating authority in respect of confirmation of demand of service
tax on differential income for the FY 2014-15, is not legal and proper and deserve to be set
aside on various counts as enumerated above. Since the demand of service tax is not
sustainable on merits, there does not arise any question of charging interest or imposing

penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant.

12, STfier el gIer ot 6t T ot &7 RvenT sudns ah% o R e | -

The appeal filed by the appellant stands disposed of in above terms.
%"
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(Shiv Pratap Singh)
Commissioner (Appeals)

Attested Date: 27 p?. 2023
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(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Pushpam Tradelink Pvt. Ltd., : Appellant
| 85, Aarohi Residency,
Behind Bopal 444, SP Ring Road,
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South Bopal, Ahmedabad — 380058

The Assistant Commissioner, ' ‘ : Respondent
CGST, Division-VI,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
© 2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Coﬁ1missioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
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6) PAfile







