
_,_

'3f Igcfd c '31 41a > cITT ct, 1 ttfa tt,
Office ofthe Commissioner {Appeal),

#4)sflgrel, srf agar4, &i@natal
Central GST, Appeal Commissionerate, Ahmedabad
GfiQ'{-ja 'J..lcR, ~IGI-B:I l=JTTf, dikllcll~ ol(:H-lc'disllc:1t ~loo~~-

~ ;,J<lcf CGSTBhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. EE 07926305065- ~2!Cf5cR-t07926305136

DIN:20230864SW0000424074

,

XION

-RKET

en ~~:File No: GAPPL/COM/STP/1501/2023-APPEALj J,t ;6~ - 1 'L

~~~Order-In-Appeal Nos. AHM-EXCUS-002-APP-65/2023-24
~Date: 31-07-2023~ ffl cBl" c=nfmr Date of Issue 07.08.2023

snrgr (or4ta) arr ufRa
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Tf Arising out of Order-in-Original No. GST-06/D-VI/O&A/226/Pushpam/AM/2021-22
~: 31.03.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI,
Ahmedabad-North

'-:S-14"1cr1cbcif ~ ~ ~ -qm Name & Address
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ail{ arfh za 3r8he mgr sriihr 3a aar at a r mgr a gR zrenRerf
ft a«lg ·; re 3#f@rant al aft ur galarvr mat wgd aat ?[

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'BmT ttxcb ix cof gr@terr maa
Revision application to Government of India :

() ala 5q1al gca 37f@IR4, 1994 #t arr 3raa Rt aag mg mcii cB" GIN i putar
err at \'.fCf-t!Nf per qg sirsfa grlervr 3mat 3rfl era, qa #aI, fcffi=r
4i?llcrlll, m f@mr, a)ft iGra, sfta la ra, ir rf, { Rec# : 110001 cBl" cBl" \lfAT
afeg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufa ma c#I' 6lFi msa wt er cbl-<'lill'i fa@t sag7I zIr 3II Iara if
a fa«#l ssrrr zw ssrr ima Jk,e • i, a fan#tarr a wer i aa
ae fa»st mean # ar fr«n nvsmn #at -#gr s& hi

» ° . <"a·.- • a
(ii) In case of any loss of goods wrfe{{ the~jiJ~. q~q}J f in transit from a factory to a
warehouse or to another factory or from\q,n.s3~~I~Aoy~ey1!o · another during the course of
processing of the goods in a warehouse or in~stor:qg,~~~fhe/in a factory or in a warehouse.

;t .,/
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(cl?) 'lTTm a are fa4l zr 7gr PtlifRm l=f@ tTx ~ lTIB cB" FclPt1-1fu1 if fflTf~~ "1-JRYf tTx
naa zyc Reami \rJl" 'lTTm # are fatg zurvar Ptliffcta t I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifaUnga #l nad zrca a :f@R fg sit st feer # { &it ha am#r sitg
l:TRT vi Rm grfa nrgaa, 3rat &lxT i:nfui cTT x=r=n:T w a are fa 3rfefm (i 2) 1998
l:TRT 109 rr fgaa fsg ·rg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ta searer zgeo (3r#Ga) Rua#, 2001 cB" ~ 9 cB" 3:fw@ fclP!Fcf"c m fflT ~-8 if cD'
~ if, mit, 300"[ cB" >Im 300"[ mit,' ~ ~ ffirf lffi=f cB" 'lflm ~~ Zcf ~ 300"[ c#i"
cn--cn- >lTcfllT cB" Irr fr Ga4a fur utar alfeg1 Gr rr rat z. ml qrgff a 3Whr l:TRT
35-~ fa,fRa # cB" :f@R cB" ~ cB" W[f it3fR-6 ~ c#i" >Im 'lll 'ITT.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~~ cB" x=rr~ Graf iva va Garg qt ar sua cp1'f 'ITT "fil ffl 200 /- ffl :f@Fl
alg situs icaa va va Gara a vnar st "fil 1ooo/- c#i" ffl :rr@R c#i" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

Rt# zyca, #tr uarar zyc vi hara or4l#hr mnf@raw sf rat:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #€zr snaa zera rf@fr, 1944 c#i" l:TRT 35-fJT/35-~ cB" 3Whr:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

6cffi R,i fula qR-d§ ct 2 (1) cp lf ~ ~ ·* 3rarar #6t srft, 3flatm i #r zgc,
tr Una ca gi ar 3r9ta mrzn@raver (free) al ufa ear 9lf8a1,
31i54-lctl6Jlct if 2nd'l=f@T, cil§J.Jlct1 '-1-lcR '~ ,PR'c.lx.--JPl-!.,31QJ.l~lcill~ -380004.

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as me tior.ied in para-2(i) (a) above. ·

a1 Vi ho,J/:::,. '"' 1.:i.i:.r. .... r,...., ''.l.:'r_.
s$)- 3,'3
,{1/ r• ,.- ) \~ ~'y to - Je° %s ­fc w ;:~ 1-:._· i;:?° •. Fi,;, 'a ""· -~·· J . ·✓"-­o ~ vs°·



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 qf Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zfk grmara{ a?vii ar mar sir t re?ls pc sitar frg sh r gar
sq[a ir fur uta afg g= 7ez * w ~ ~ -Fcn fcrrm tJcfl- arf a aa # fg
zqenfenf arf)tr mznf@raw at ya 3r8la arhra at vs snaar fhu mar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nr1rarzu gca 3rf@fr 1g7o zrn izitf@r #t~-1 sift feufR fag 1r U#a
3rraa zr pa 3mar zqenRenf fvfu ,Tf@rat mar u?)a 6tg uf u 66.so ha
cpl urn1cl zca feaz Gan3) a1Rt
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amende~I.

(5) gr si if@r mrcii at Riaa -~ m.:rr c&t- oil ft eurr 3naffa [au utar ? it
v#tr yea, €ta an«a zyea vi vars or4lla =nznf@rawr (ruffa@) Ru, 1982 i
Re e1
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service TaxAppellate Tribunal (Procedure)
Rules, 1982.

(7) 4ta zyc, tr nr«a zyca vi hara oral4tu zrrznerswr (RRrbz), ~- 3fCfrc;rr c5
l=fTl=@ afar ii Demand) gj (Penalty) cpl 10% lp \l'fm cl?FIT ~%I~.
~WT \l'fm 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~'3flxmIT~iB° 3@T@,~"WIT 11~ciftl=!trr11(Duty Demanded) -
(i) (section) is ±aDhasifafr,
(i) far+teahafzalfr,
(iii) ~~ f.:mmiB" frn:n:r 6 iB"~wr xrr-tr.

> ueqasiR@a srfhusqa srut a6lgeari, sr8tr atR«ea ashhfuga rf arm
faar«rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,

/::~ provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be//·, ,:)~_:<;r:~ noted that the pre-deposit Is a mandatory cond1t1on for filing appeal before

'
I · ..f_·.:\,.·;:7. .;.;_.,J0}~,., ',.,_~c-,~~ CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86; ± ; st the Finance Act, 1994) . .
\\:/). <f:>••,'>)f j) Under _Central Excise and S~rv1ce Tax, "Duty demanded" shall include:
\:<• .,~~--<•/· ·"' (1) amount determined under Section .11 D;
'•., :/ (ii) amount of erroneous Cenvat Credit taken;-----= (iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr2kuR er8teauaswr #masyes srzrar zero qr ass faff@a al atii fau Tuye
h 1o4ratw sitsii#a au R4aif@a ilas zus# 1o 'PfdFf tR~"GIT~~ I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F.NO. GAPPL/COM/STP/1501/2023-Appeal

ORDER-IN-APPEAL
'

The present appeal has been filed by Mis. Pushpam Tradelink Pvt. Ltd., 85, Aarohi

Residency, Behind Bopal 444, SP Ring Road, South Bopal, Ahmedabad - 380058

(hereinafter referred to as "the appellant") against Order-in-Original No. GST-06/D­

VI/O&A/226/Pushpam/AM/2021-22 dated 31.03.2022 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AAGCP4197CSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2014-15, it was noticed that there is

difference of value of service amounting to Rs. 6,01,775/- between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by

the appellant for the FY 2014-15. The appellant were called upon to submit clarification for

difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04­

360/O&A/Pushpam/2020-21 dated 24.09.2020 demanding Service Tax amounting to Rs.

74,381/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 of

the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 74,381/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further,

(i) Penalty of Rs. 74,381/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was also imposed on the appellant under Section 77 of
the Finance Act, 1994.

3. Being aggrieved with the impugned order pas eel by the adjudicating authority, the
+2

appellant have preferred the present appeal, inte~------~~-_., -i_e~'f{a?n-l_ :~;wing grounds:
/-is .'•,/ c• '\• ,'.)>

"#i.#(4"e: $1°• .;.,,-~· -'v
"vo ~ o"°
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F.No. GAPPL/COM/STP/1501/2023-Appeal

• The appellant is engaged in providing IT related services and developing website and

mobile application and is registered with Service Tax Department holding Service Tax

Registration No. AAGCP4 l 97CSD00 1.

• The appellant have filed all ST-3 Returns up to June 2017 without any delay and have

never suppressed any material information during filing of such ST-3 returns.

• The SCN has been issued merely based on the data from the Income Tax Department.

No further investigation has been done by the Service Tax department and no

opportunity has been provided to the appellant before issuance of the SCN. Thus, the

SCN was issued in violation of the principles of natural justice.

• They have never received Personal Hearing letters as well as the SCN from the

department

• The appellant submitted that m the instant case, the SCN has been issued on

24.09.2020 proposing to demand Service Tax for the FY 2014-15 invoking proviso to

Sec. 73(1) of the Finance Act, 1994. It is submitted that demand for said period is time

barred. The impugned order only on this ground deserves to be set aside and quashed.

• The Income shown in their !TR.for F.Y. 2014-15 amount to Rs. 51,68,417/-. However,

they have actually paid tax on Rs. 56,78,026 (45,66,642/- + 11,11,384/-) which is

clearly evident from our ST-03 return for F.Y. 2014-15 amounting Rs. 45,66,642/- as

well as VAT Return for FY 2014-15 amounting Rs. 11,11,384/-. Hence from the

above facts mentioned it clear that they have paid all the due taxes. To substantiate

their aforesaid stand they have submitted following documents:

' \
11. Copy of Audited Balance Sheet and Profit and Loss Account for the FY 2014-

15

11. Copy of ST-3 Returns filed for the FY 2014-15

1v. Copy ofVAT return for the FY 2014-15.

• The appellant submitted that since the demand of Service Tax itself is not payable,

interest under the provisions of Section 75 of the Act is not recoverable.

,d Pon,
0 .«cwt.. ?

• The appellant submitted. that for impost,:-,trr~t\~r~1 hould be an intention to

evade payment of tax, or there should b\e.1<Sqppress.10nj~-flB]t· cealment. The appellant
le •.cl).f,,,cc:,. ·-·
\?..,,,..~ 1j,' ,..,1 .,: .
't;,;O f/!1¥!r·I, ,il:~

S>, . '.·4 3s°

t ,
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submitted that there is no suppression or concealment on behalf of them. they did not

commit any positive act for evading service tax. Therefore, penalty under Section 78

of the Act is not imposable.

4. Personal hearing in the case was held on 28.07.2023. Shri Nitesh Jain, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the appellant provided services

related to software and also traded into hardware. The-appellant also filed VAT returns. If the

sale value of the goods is excluded from taxable value taken by the adjudicating authority, the

remaining liability is already fully discharge. He also submitted that part of the demand for

the first half of FY 2014-15 is time barred beyond five years. Therefore, he requested to set

aside the impugned order and to allow the appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2014-15.

/

6. It is observed that the main contention of the appellant are that (i) the Income shown

in their Audited Account and in the Income Tax Return for FY 2014-15 amount to Rs.

51,68,417/-, which include sale of goods and services both. They have already paid tax on Rs.

56,78,026, Service Tax on Rs. 45,66,642/- in the ST-3 Returns + and VAT on Rs. 11,11,384/­

being sale of goods, which is clearly evident from their ST-03 returns and VAT Return for FY

2014-15; and (ii) the demand for the first half of FY 2014-15 was issued after five years

period and time barred.

6.1 It is also observed that, the adjudicating authority has confirmed the demand of service

tax in the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2014­

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the~y because the appellant had

rep01ied receipts from services, the same canno( ~E't~/ tl\\~1pasi¼,.)t) atTiving at the conclusion
fr;<.> i/A·t~---:' \,• !!l
# %± JM," «»I%'o. o-- 4s'v><"."vo o"
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that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructionsofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which. service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically in the present case, when the

appellant already registered with the Service Tax department and filed their ST-3 Returns
timely.

8. I also find that the appellant have also contended that the demand is barred by

limitation. In this regard, I find that the due date for filing the ST-3 Returns for the period

April, 2014 to September, 2014 was 14" November, 2014 (as extended vide Order No.

02/2014-ST dated 24.10.2014) and the appellant filed the same on 20.10.2014. Therefore,

considering the date on which the said ST-3 Return was filed, I find that the demand for the

period April, 2014 to September, 2014 is time barred as the notice was issued on 24.09.2020,

beyond the prescribed period of limitation of five years. I, therefore, agree with the contention

of the appellant that, the demand is time barred in terms of the provisions of Section 73 of the

Finance Act, 1994. Therefore, the demand on this count is not sustainable for the period from

April, 2014 to September, 2014, as the same is barred by lit2jtaign,[nthis regard, I also find

that the adjudicating authority has not taken into con~s~J~-:~~e of limitation and
conned be demand in too. z#( j $y

N! -e"tae ano a •

vo, s3j
"so ·av
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9. I find that total income of the appellant for the FY 2014-15 was Rs. 51,68,417/- as per

their Audited Accounts i.e. Profit & Loss Account and they have also shown the said income

in Income Tax Return. On verification the VAT return for the FY 2014-15, I find that the

appellant have paid VAT on sales of goods amounting to Rs. 11,11384/-. On verification of

ST-3 Returns filed by them for the FY 2014-15, I find that the appellant have paid Service

Tax on taxable amount of Rs. 45,66,642/- in the category of Information technology software

services. Thus, I find that excluding the sales of goods which is not taxable in the service tax,

the appellant paid the applicable service tax and there is no short payment of service tax for
the FY 2014-15 on the part of the appellant.

10. Considering the facts of the case as discussed herein above, I hold that the impugned

order passed by the adjudicating authority in respect of confirmation of demand of service

tax on differential income for the FY 2014-15, is not legal and proper and deserve to be set

aside on various counts as enumerated above. Since the demand of service tax is not

sustainable on merits, there does not arise any question of charging interest or imposing
penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant.

The appeal filed by the appellant stands disposed of in above terms.

0--11q­
(Shiv Pratap Singh)

Commissioner (Appeals)

Appellant

Date: ). 9.0<3
aat

cFNT,
%,

/:J' '
!E: :

Attested

~
(R. C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED P<;)ST
To,

Mis. Pushpam Tradelink Pvt. Ltd.,

85, Aarohi Residency,
Behind Bopal 444, SP Ring Road,

8



F.No. GAPPL/COM/STP/1501/2023-Appeal

South Bopal, Ahmedabad - 380058

The Assistant Commissioner,

CGST, Division-VI,

Ahmedabad North

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

4)Guard File

6) PA file
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